
In the Matter of

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

Amendment of the Commission's
Cellular PCS Cross-Ownership Rule

Implementation of Sections 3(n) and 332
of the Communications Act
Regulatory Treatment of Mobile Services

)
)
)
)
)
)
)
)
)
)
)
)
)

DOCKET FILE COpy ORIGINAl

pp DocketNO~

ON Docket No. 90-314

ON Docket No. 93-252

COMMENTS OF TTW COMMUNICATIONS

TTW Communications Inc. hereby submits its comments on the Further Notice of

Proposed Rulemaking issued by the Federal Communications Commission ("Commission")

on June 23, 1995. 1 In that FNPRM, and in response to the recent decision in Adarand

Constructors, Inc. v. Pena,2 the Commission proposes changes to the rules it had established

for the "C" Block auctions of broadband Personal Communications Services ("PCS") in the 2

OHz band.

1. Notice of Further Proposed Rulemaking, PP Docket No. 93-253, ON Docket No. 90­
314 and ON Docket No. 93-252, Doc. No. FCC 95-263 (released June 23, 1995)
("FNPRM").

2. 63 U.S.L.W. 4523 (U.S. June 12, 1995).
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TTW Communications Inc. ("TTW") is a small, minority and women-owned business

that seeks to participate in the upcoming C block PCS auction. TTW knows first-hand the

challenges facing small businesses, particularly companies endeavoring to establish new

businesses in a competitive, capital-intensive environment such as mobile telephony. It is no

small task for these companies to attract the financing necessary to participate in the PCS

auction, let alone to finance the company toward full participation in the PCS industry. As

the Commission has noted, minority- and women-owned small businesses traditionally have

not had the same access to capital markets or strategic partnerships historically available to

non-minority businesses. It was this recognition that prompted the U.S. Congress to try to

address this inequity by passing the designated entity component of its competitive bidding

initiative contained in the Omnibus Budget Reconciliation Act of 1993.3

Unfortunately, the U.S. Supreme Court, removed from the business realities facing

these companies, has decided to impose the strictest level of Constitutional review on such

"affirmative action" programs. TIW believes that the Commission's designated entity

("DE") rules would withstand such Constitutional scrutiny. However, TIW agrees with the

Commission that it is far more important to proceed expeditiously with the C Block auction

than to delay for a substantial period of time while the lengthy judicial process is resolved.

TIW commends the Commission for continuing its "commitment to the goal of ensuring

broad participation in PCS by minority- and women-owned businesses", by moving quickly

3. Budget Act, Pub.L.No. 103-66, Title VI, Section 6002(b), 107 Stat. 312, 388 (1993).
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to issue rules which will comply with the Adarand decision while being eminently fair to all

C Block participants.

On June 15, 1995, TIW submitted informal comments to the Commission suggesting

a practical and equitable solution to the thorny issues confronting the Commission. TIW

recommended that existing preferences, currently associated with minority- and/or women­

owned businesses, be redirected to bidders based on revenues, assets and equity structures.

As a result, TIW recommended three categories of bidders: "entrepreneurial businesses"

with revenues between $75 million and $125 million; "developing businesses" with revenues

between $40 million and $75 million; and "small businesses" with revenues less than $40

million.

TIW is pleased to see that the Commission agreed with and adopted TIW's

underlying premise: that the existing regulatory structure can essentially remain intact.

However, TIW has identified an inconsistency and weakness in the proposal and respectfully

requests that the Commission reconsider its proposal to extend the alternative equity option to

all C Band participants. TIW recommends limiting availability of this alternative equity

option to truly small businesses ~, those under $40 million).

In the FNPRM, the Commission removes any reference to minority- and women­

owned businesses and, in the installment payment provisions, essentially adopts the three

size-based categories of bidders recommended by TIW. FNPRM at Paras. 21-25. In

TIW's opinion, in order to encourage a diversity of participants, this is the correct rationale

and approach. However, TIW respectfully urges that this approach be applied consistently

throughout the Commission's proposal, and particularly with respect to the availability of the
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alternative equity option. Rather than extend this option to all C Block participants as the

Commission currently proposes, TIW encourages the Commission to restrict it to those

businesses which are truly small (i&", the Commission's proposed category of businesses

with revenues of less than $40 million).

Business size distinctions and attendantly reduced revenue streams are extremely

relevant to a small business' ability to raise capital. Limiting the availability of the

alternative equity option to only the most disadvantaged category would give truly small

companies added ability to attract key investors and strategic partners.

TIW is sensitive to the Commission's concern that the amended rules ultimately

adopted must be legally defensible. All C Block would-be participants agree that further

legal maneuvering is hurting everyone -- except the A and B Block winners who are busily

building their networks. Preferences based on size, as the Commission tentatively concludes

in its FNPRM, should be defensible from a legal standpoint. Those preferences are "color­

and gender-neutral" and, therefore, should withstand a Constitutional challenge.

Extending preferential structuring options based on size will further the Commission's

goal of facilitating diversity among the providers of PCS services. It will ensure that truly

emerging companies have a chance to enter a potentially dynamic and expanding area of

telecommunications, by giving them the tools to obtain the financing and attract strategic

partners needed to participate in the C Block auction. Moreover, TIW's proposal is

consistent with the philosophy already adopted by the Commission in the FNPRM, to

distinguish between participating bidders strictly based on size, thereby eliminating any

concerns regarding race- or gender-based preferences.
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TIW respectfully submits these comments for the Commission's consideration, and

appreciates the opportunity to contribute to the resolution of this important policy and legal

debate.

Res~ully submitted

~~rirU"AtaV",~~IVV\.
REID & PRIEST
701 Pennsylvania Avenue, NW
Washington, D.C. 20004

Counsel to TIW Communications Inc.

DATE: July 7, 1995
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Mr. Charles N. Andreae, III
Andreae" Associates, Inc.
Suite 700
1133 Connecticut Avenue, N.W.
Washington, DC 20036



Mr. :Roy L. Hayes
Sytems~, Inc.
Suite 104
11S1 A....... Bell Drive
Raaon, VA 22091

Mr. J..... Love
Taxpayer AaIeU Project
P.O... 19367
WuhinatoR, DC 20036

Nr. GUitave Jappe
TeJepoiat~

COlBlllUDicUions, Inc.
4()5 BnJM Av.ue
PIIi__ Park, NJ 07650

Mr. Mark J. Golden
The PerIQMl Communications

Induttry Auociation
1019 19th Stn:et, N.W.
W~,DC 20036

Mr. Tenwace P. McGarty
The TeItMR: Group, Inc.
24 Woo6ine Road
Florham Park, NJ 07932

Mr. Thomas Crema
3100 P Street, N.W.
Washington, DC 20007

Mr. Thomas J. Jasien
4659A South 28th Road
Arlington, VA 22206

Mr. Gary B. Allan
RUS
U.S. Department of Agriculture
Washington, DC 20250

Mr. Ronald K. Greenhalgh
National Rural Electric

Cooperative Association
1800 Massachusetts Ave., N.W.
Washington, DC 20036

Mr. Robert J. Moffitt
U.S. Small Business

Administration
409 3rd Street, S.W.
Washington, DC 20416



Mr. R.obert Cook
u.s. Inteko Networks, Inc.
P.O. Box 2909
Olympia, WA 98507

Mr. Mark A. Bell
United Ntdive American

TelecomlRUllications, Inc.
1604 saMy Laae
BurliJaatgl, WA 98233-3400

Mr. Mary McDermott
United StIles Telephone

AuoeiatiOn
Sliite 600
1~1 H StRct, N~W.
WubinpoR, DC 20005-2136

Ms. Donna M. Torres.
Urilan Telecommunications, Inc.
330 Colter Street
Bronx, NY 10474.

Mr. JeffRy L. Sheldon
Utilities Telecommunications

Council
Suite 1140
1140 CG8RlC'lCticut Avenue, N.W.
Wuhiftlten, DC 20036

Mr. Henry L. Baumann
National Association of

Broadcasters
1771 N Street, N.W.
Washington, DC 20036

Thomas J. Keller, Esq.
Verner, Liipfert, Bernhard,

McPherson and Hand
Suite 700
901 15th Street, N.W.
Washington, DC 20005

Philip L. Verveer, Esq.
Wi1lkie, Farr & Gallagher
Suite 600
1155 21st Street, N.W.
Washington, DC 20036-3384

Mr. Ward Leber
Suite 200
18552 MacArthur Boulevard
Irvine, CA 92715

Mr. William E. Zimsky
P.O. Box 3005
Durango, CO 81302



Ms. Mary C. Metzaer
Wireless Services Corporation
127 RicbIllOftd Hill R.oad
New CIMIIl, CT 06840

WilCOlllia Wireless
Suite 2
North 61S CGamtunicadoo Dr.
Appletoa, WI S4915

Mr. Quoatin L. Breen
Suite 231
3 Waters Park Drive
san Mateo, CA 94403-1144

Ms. AndIa L. Johnson
Law School
Univerity of california at

Davis
Davis, CA 9S617

Mr. Tom Gorman
Western Wireless, Inc.
401ParkplKeCtr
Xirldand, WA 98033

Valley Management, Inc.
550 West Indian School Road
Phoenix, AZ 85013-3200

Ms. Jane HP Moffat
Venus Wireless, Inc.
915 Broadway
Vancouver, WA 98660

Mr. James R. Martell
Rural Telephone Company
704 West Madison
Glenns Ferry, ID 83623

Mr. Peter J. Nitchell
Minority Business Enterprise

Legal Defense & Education
Fund, Inc.

Suite 280
220 I Street, N.W.
Washington, DC 20002

Stuart F. Feldstein, Esq.
Fleischman and Walsh
1400 Sixteenth Street, N.W.
Washington, DC 20036



Mr. Alan R. Shark
AmericaR~ Telecommunications

Auociltioft
11~ 1. Stnet, N.W.
Suite 250
WashinaDt, DC 20036

Auociatioa of Itailroads
SO F StNIt, N.W.
WuIlift&toR, OC 20001

David E. Weisman, Esq.
Alan S. TiIIu, Esq.
Meyer, Filler, Weisman
......,P.C.
~ JeRi_ Street, N.W.
Suite 310
WashinaDt, OC 20015

Quincy Radaers, Esq.
Goaeral Inttrument Corporation
1133 21st S~, N.W.
4th Floor
Washington, OC 20036

John B. BIrlkIoo, Jr., Esq.
Hopkins It Sutter
Suite 700
881 16th Street, N.W.
WashinatoR, OC 20006

Ronald L. Plesser, Esq.
Piper &, Marbury
1200 19th Street, N.W.
Suite 700
Washington, DC 20036

David J. Kaufman, Esq.
Brown, Nietert &, Kaufman, Chtd.
Suite 660
1920 N Street, N.W.
Washington, DC 20036

Peter H. Feinberg, Esq.
Michael S. Schooler, Esq.
Werner K. Hartenberger, Esq.
Dow, Lohnes &, Albertson
1255 23rd Street, N.W.
Washington, DC 20037

Robert Weigend, Esq.
Scbnader, Harrison, Segal

&, Lewis
1913 I Street, N.W.
Washington, DC 20006

Mr. James D. Ellis
SHe Communications Inc.
Room 1218
175 East Houston
San Antonio, TX 78205


